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m THE COURT OF APPEALS. 

Monday. MahchSI, 1834. 
PRESENT, JUSTICES JOHNSON & HARPER. 
The Slate, Ex Relatione Edward M'C(!ady, 1 

Col. fifp. HuQl, CoDTOianding IGtii Reg't So. Cii. Militia. S 

1^ membere of the LegbJature, wlio wete olecleJ on glance, and to provide ihe iiroper puniahmBnl fw hucIi 

AiyoTOctuWr, poBsadan Acltoprotiileforlhecalling, Bj an Aoi pEBwdoil lUe IBlli Jay of DBT.einbcr, I88S, 
nf a Cnn..„,™ „f .1.. P..,pleof U.is Stale, the Pream- entiiled "An Act to provide for the Hilii^ry orgiiuim- 
follows: [lioTi ufl^ia 8ute," it wasenacled si fulluui:— "Inad- 

" in lo the untlia tiow required by law, everj officer of 



bleandfintCbusaofu'lilc _. 

Wberaaa.tlie CungroM of the United 
i'mn oc'aeioM.enacldlawi laying dull 
lor the purpose of eocouruging and prot« 

patpota; which laws, in Oicopiniun oftlie guud people 
of Ihia Stiite, aud the LGgisloiure ihtreiif, aie uii ' 
■ud by die CoiHlitution of the United State., anc 
lafrmgeiDont oftbe rights reeetved lo the Stales 
lirelv, BAd operaie to tlie grievous ininry and opji 
of thenCiiBnsori^ouA-CarDlina. Andwhereas 



the character ofsucli acu, as well as tile nature and ex- 
lent of the evil, aod the modeand meaeureofrrdreHs; 

Bi it thert/are macttd, by the Senati and Boiai 
of Rtprenntativti ofllu Slatt 0/ South-Caralma: 
mnp ntl aad lilting in Gentral jiitemblx.andilU 
ktrtbii ordaiaed by Ihe anlhorUy of Ihe eomt. Thai 
a Convention of the People of tliesai.t Suile, shall lie a* 
■■'- ' - ■ D third Monday In Novenv- 



lulies of bis office, take and suhscribe, before suojb 
jn autlioricedbv law to administer oallis, tbefollou-- 
oatb; — 'I, A. B., do noleronly swear, (or aflirin.Ba 
caju may be) ihal I ivill be faithfal aud (rue ulle- 
_ cebeartu theSlateof Soutb-Carolin*.' " 

On the 29ih of February 1S34. Edward M'Crady nas 
eleated Lieolenant of (he WasbinEton Ligbt In&ntry, u 
:y carpd in Ihe city of CtiarKston, and applied for 
amisBioft.wbioh Colonel Uunl.theoammandlngor- 
fthe Itegiinent, refund to grant, unless be would | 
lake the aboie onth ; which be refused to do.and applisd to 
• idge Bay, for a rule tothcwcauK! whya Wril ofHin- 
■iDui should DDi issue, to require the laid Colonel Hunt 
deliver totboplaii 



^I, ilieg 



I and (here 

if tlie Cuagress of tbs Uaitcl Stntua, ini- 
109 on foreign imparts for the protecli ' ' 
nufactures, and for uiher upauiburiieil 



■ansof redren; and further, 



in like • 
I a( tllB said Or 



otaki 



rss 



dinies on imnoi 

snh«titBtion for, . 

plber laiVB and acts of the Guvernment of the United 
Stum, H'hiBh shall be |) iraeil or done,(ur the purpose of 

'rheCouviiaLiunnt'culurDbia,on the' ISib March, leSS, 
passed an Ordlaanfe, entitled An Ordiimncc to nullify 
an Act of ihe Cungrera of die United Stater, eniiileil 
"An Act furllier tu provide for the colleelion i " 

sdthe Force 



ft separate clause in 
ther onlHiu aod decl 
lensoflAisState, V 



wing 



Lvords;— We do fui 
X of the eil 



is duo by il 

the Slate; 



r them lias been, or may be deleeatod by 
□d that (lie General AsKmhly of the said 



it proper, to provide for the admi 

uiilable oniha 



tbe raid officers at they may think G(, 
or affirmations, binding Ihcin to ihe n 
I, and alijuring all olb^r bU , 

B violatioa of tbeit a\te- 



Allegiauce, and abjuring all 
lo &ane what »hall umoiinl I 



ind fruni his jiidgnHii 
'■-"-■— of AiKwala- 



upon hearing tbeea 



le Relator appeals, and moves I 
cvene the order made by J iidgn J 



Uay. aud to mnke Ihe ru 

ofliis motion the folbwi. „ 

First, That it is a violatioD of the Con 
Stale, to require the appellant to take tbe oath cont 
e<l in the Military Bill. Because tbe 4tli article of ..._ 
Constitution deolarea, thai " All peraons who shall be I 
choeen or appointed to any office of profit or trust, bofiitB I 
entering on the execution thereof, ihuU tak 

ercise the office tu whicb I have been up 
wilt, to the best of my abilities, disctaarf 



oaili of office, | 

Secondiv, That die aulhorily uf the LetliElatiutt 
enact tile iHlh conUined in Ihe MiliUiry Bill, cannot 
derived from the Ordinance of 183S, ior tlio followi 



2. BoeaiiM the ConvenlioD did not aullinrite, 

fiict could not nnlhortic, the Legislature In over 
Con8tiwt.ian,lvs tl«i^^m% ima •■■^ -Sa. w\.vJ«», 



USuu'lulioji Liiisl luke pla 
tian, ibe appcllaat Libs the a 
Inlure, vilio, by briDEing in : 
iba CoiiBtiluIion in inis belli 



iiborily or die anme Legi 



underlakitig If 
"-til, eieecdi 



bli>haT«t Ostii, euscdi d tlie 






ivhiSIi tiiey wi 

4. BecauK 

to Uic Conitil' 

uDll and raid, . 

MB. PETIGBIJIS ABOUniENT. 

A Kate Ihnl faoB eitciied no deeply Ifae aitentian 
cummunil;, will no doubt receive (he iD»l aerioiiB 
deruion oTtliia Court. Ta say thai 

al qnastion, is enougli '- '■ 

auljcct ■ ' ' 

eMi far a nueilit 

hnportsnce tbe di' , „ . 

a general nde HofniDrc importance Ihui a particular 

decision. And iftbere iaany Uiingorwhirli vie may ' 

jiH% proud a* an improveraeni in the Bcienoe of G 

vn-mnent, it ia that American innovatioo, by wlilch t 






it understood that 
concern and iiii 



7udici 



iriisd to appe:il from iTie Law to ihi 
:an any case be imagined more wor 
f this hieh and ■olemn duly of th< 



f testing thi 
rom office. 



the injured are authc 
CoiiBtitittion. Nor i 

not merely llie n-BCdt 

lany tliouaands of ihe people uf this country 
^jUDtedfree — in which noi the inheritance of a few screa 
only, but Ibe birdiriglx and portion of 
'--iiiot euUoribe to the ■" 

anaffice.nutnulyorsmall 
I'ount in itseir, but in tlie eyu of the parties perfecily in. 
lijoificant, in comparison wilh tlie piiiioiples which are 
involved. Between tliepartiea to the Ro^ord there ia in 
liict no diapute- Col. Hunt cansenia to make the ques- 
ion Tor (licaaho or all nbo bate an iniersfl in common 
vilh the PlaintilT : and Mr. M'Orady pursues liis right 
a behalf of thoueandE of his fellow citisens, fur the pur- 
validity of n law, which incapacilnlei 
This civil incapacity wilh which we 
iiE iiHumtcii, vikiKnds not merely to offices in Ihe militia 
)ut to all places of power and trual under the authority dI 
lieStatei and nol to the righi of holding untcemerety, 
111 to every conilituiional and civil privilege. For by 
lie Ordinance of 1S3S, the principle of disfranchiae- 
leut is adopted in the broadest terms of tyrai 
liouEh the disability in question applies in this 
D inilitarf office only, there is nothing (o prevei 
insion of the priaglple la all civil rights and in 

The Oath wbl^iMr-UffTrady is required to take is in 
hefollawing lernis : "I swear iliiti I will Ik faitliful and 
rue atleginnce bear to the Stale of South- Carolina ,"— 
ml he refhsea to lake it, because he acknowledges alle- 
iancelo the United States, as well as (o ihe Suie erf" B . 
THrolina.and the authors of this aalh.byllieir uutliorita- 



ICC tn the United Suica. The lerni 
If may not enggesi tlie objecliun. ' 
llBgnom, bul llic commentary removi 
td men ibe alternative to dlsfranch 
jmillod to the ciiiien — (o tulncrlbe I 
■wallow an amlii^uoiis naili. 
*ll»iDi]ceia derived from the barbaroi 



to the English law, and ilier 



SI look for ils proper signigcaimn. Fortunately . 

E ihe character of allegiance in ihe monarchy 
%iI9 native soil. In Calvin's cose 7 Co 1., it 
ilwinbiect ofoneof the most curious and elabo- 
laniongihe judicial discussions of that pe- 
alled ihe Bond of Subjection between the 
subject; ihe tie liy which the moiHirch 
il, and by which be draws him from the 

lyal hand can hold, and which the sub- 
ehakeoff. It is 



^ar^umcn 



and ihe ten 
and hold hi 
his Lord, a 



dsjoini 



isLordsliallsii. 
before him on botb his knees, 
together between ihe hands of 



forward ofliJeRndlimb, and of eartlilyWDnhip, 
o you shall be true and faithful." And then the 
a Hitting shall kiss him." In simple homage, 
a reservation ) as thus, "saving Ihe fallh, 1 owe 
__. __ crcign Lord the King." Bul in liege homage, 
wliichdiffersonlyin ihis.lbat il is performed to nonebui 
ibe Sovereign, there is no such saving. (Co. Lit. 64b. — 
I H. H. 8^) From Calvin's case and the common law 
luihorities, we hnrn lliai tlie qunliiiesof allegiance, arc: 
liai it is sntorol, universal and perpetual — and due en- 
:lu<ivetv ID ihe King in his natural permn. So inti- 
nalely IS the original idea ol allegiance connected wilh 
■oyaliy, that it is said by Lord Coke to belong to the 
Kmg as an aiCribule jirD}H->iimDuBr(a ntado — thai ia — 
- -'-- King, Bad to iFie King always : to every King, 
1 none but ihe King — omni lolo lanper — 7 Co, 



:l proprietyof language, allegiance to ihe State, 



ibjcciionto liiejirrJon ofihc sovereign, wecan 
easily cunceire why our uiiceslors excluded from (he 
Consiiiminn of die ljnile.1 Slates, as well as from ihnt 
of Suutli-Cnrolina, a word connected widi so innny het- 
erogeneous a.asr.cintiunE as allegiance; the ivonderis that 
ibe noble example of plain dealing andsimplicitf which 

at we should see at the preseet day, such un anxiety 
1 ihe part of some people to put on the cast oil' finery of 
10 Royal Livery, 

There is iin doubl, hovever, that wlien lerms which 
ipress the relation beivteen King and Suhjtci, nre 
adopted into ilw laws of a Republic, they must be re- 

irresponding to die altered character of ilie Covetti- 
cm. And so in fact we lind Ihe term allegiance used 
some of the Slalea. Neither do we deny that ihc 
tale may require an Oatli of Albgiance from her ci li- 
as. Al least there Is as much propriety inspeiklng 
of allegiance to the Stale, as of allcgiauGe to llie Uui- 
'- ' Slates. No one supposes that the government of ihe 

fined by ihe conslituliou : Neltlier does any one deny 
tlint the State is supi'eme within Its proper sphere of iir- 
ion. As to ihe boundaries of power between (lie Fe<1- 
:nil onltwriiies ami tlie Siaie nulluriiies, men hnte iIIh- 
puted from tlic dawn of Oie conslltiTtloil to the present 
'- -iiidfroiniheassiimpEiouoflheStatedebis, in 1T90, 

_ last debate on the Incarpomtlo'iof (hcBauk of (ho 

United Stiles, the acii of ilie General Oatcmment have 
I'^iled and defended on Ihe same grounds; and 



VMfc t t ath o IK to *dil| Ibat Somli Caroliiw hai been 
ouavely MtotOtt now cnwalioo. Bui that Ihe 8lai«r, 
iBlbftJuigtMfe of Hr.MadiMn, reiniu ■ rcaifliiary and 
iotMable aoimignly over all Dbjccir, not embcaced 
witkiB dapawHiof tbeGeneral GoieniDWDt, baa nev- 
- BcbaiadeDieil.amidit the chuign and conlvniioni or 

Kjri MlBOlBOtby anymanorsetofnien, comidera- 
■mib 10 obtain far tbeiropiniaiw an; general at- 
nntMB. Iflheoaib in queilion, iherefore, stood alnne 
ornpoa die frorda orthe Military Dill only, we gliauld, 
irhlKiMheaituian.canalruetlwabligaiian which it itn- 
pOMitMUMtfa of fidelity to the tjlale, commniaimle 
wUb il> i«eer»ed «o«ereigniv, and eoniiiteni with an 
eifMl fiddhy to the Coited Si«i«, within the spliere of 
(ke I MM ill! ill II But if the State aulborilics iiace act 
tMrwrodefioiliDnoa tbig terra "allegianet," we are 
aM M Ubany, in the oath under conkidenHton, (o eon- 
■UM it in aay other way ; and no boneit man can lake 
AeeMhiB uiy other kuk than thai which ii would bear 
if iMi werdMBoniined, and thecorreapoudingiernuuf 
lh> deAiitloa ioMrted in iu place. Now the fact ii, 
ttMihaaBaonof thiniDenanre haie acta definition on 
tlwwMdaU^UNe, wbich makes it 






apiniiMa cooeeming ibe nalura 
Unied States, uid renden ibe 

llMHiil,la| 



rflhect 



If teal oalha with religious peraec 



in of lite 
It Oath. 






I penpfe nre very 



lienor Chiiriea (he Second had previatvlynid.tliiililta 
public pafeiy requii-estheOatbiaciil that no oqe should 
complain or being excluded b^ it J because no one ii fit 
to be trusted , (hnt is ool willing ao iwear lo irutha so 
plain, mid to principleeeo clear. Vet tfae verdict of po*- 
letily liBB nanprd tbu age of Charles the Second wilb 
lis laAtingreprobation^ and those ulio, upon aeuiali 

well to bear in mind ^1 Ihey are copying an exsmple 
froni the woni of nten, and the worsiur iisin. 

In looking to the Ordinance of 1833, we find that al- 

)f liie'Uiliwd siiri«"ii 



duly, lubjeci 



ulber 



I of Oie Unil 



uoliuitted | 

.. . Azt 

re-enacting lierc thi! bloody tmgedin I 



ihe whole, ample provision 18 made, liy no uoliuitted 
po«er,ofpunidiinBoffeuoe«againMalle|ianr*, foiopen- 
inl those iletealed soiircea of oppression, ihe tawi a- 



ir Consi 



« Oni 



ry. Hen are not to be titaineil r<ir asliii 
(bey are required tu iwear to. But whe 
search fiir the meaning of alkigiaiice, ■> 






what 



td Ihrre (bey will^ t 



oMh.bMMae it does not interfere with religious liberty. , iymliol of a party— « sense, in wbidi it nev^ wns de- I 
BMiafael,illtesIoalbe ai-e polilicHl, not religions, in fined before.and whieh nothing but the necessityofhav- J 
Aehrobjaots; and if Tesi Actf -> ■— ■'■- ' ■ -'' ■- ■'— ' _--..,__ I 



pleolexcluaioa on religious opinions, it Is nnt a- riews oflbe Cnnalllntiun, could eier hnTe suggested. I 
«ich opinions as offenaivB to lieaten, hut as dun- Allegiance which is ahaolule without being perpetual, is I 
- -"-e stale that they are directed. In the age of a perfect anomaly. Yst, tlie ordinanoe, whil ■■ ' ■ 
, a sincere but misgtiided leal for the honor allegiance (o ihf Scate paramount in all oih 
for the salvation of man, led to the punish- tions, confines its exlMeiiCfl to aoiiial residen 

' '-:, whether he outwardly canforraed or ' know oot what else can be mnile uf the words 

But Test Chiths were the gmwih of as 'lliey continue citizens lliereoC," unless Iliey maiil 
lai allegianee begins whenenr any ciliien of the Uni-i 



of Clod and 
'Hmoriba 

est Oaths were Ihe | 
ji hter aze; they were not exacted pro taluti 
fiir the spiritual welfsre of people in office; but had their 

Id i^them', in considerations of public afely. Tlie (Ju- 
kin_or Church and Stale, and the King's supremacy, 
It for the connexion, real or suppo«d. 



Kienlly account for the connexion, real or suppowd, pgated," unless Ikej nwnn that iIh: biws of the Unili 

ween Ibe securiiv of tlic State and tlie rxeliisioii from States are binding, until the Stale inlerposes ami sc 

leof ihuse whose religious opiniona were ni variance them asidel In one word, allegiance n» used in xbeo 

h the majoriiy. The Dissenters and ilie Catholic dinance, is onlv another wordier the ng-Al Id nu/li/j 

'eagainsl tlieCliurch, aod the Church was part oflbe and, that such i; tlie real intent andineaniuE ofii, i 

te. It was in vain that. hey were willing togiieany one having a r^rd for his repntaiion, out ofhia ov 

I every ajiurance of iheir fideliiy to the Slate asdis- sect or ijariy should tenture to deny — and no one wl 



with the 



speak o 


"obedience to anv power to whom a eonlro 


o^th 


eitiiens of tbis State, hds been, or may he dfl 


egated. 


■ unless Ihey nienn that tl«: biws of the Unilei 


States 


ire binding, until the Stale inlerpases ami set 


them as 


del Inoneword,alluiancensiisedinibeoi 
is onlv another word for the righHo nullify 








m the Church— for thdr i nil 
I Parti 



inner, the Uni. 
lofilieii ' 



ty are willing to 
tlie Stale within 

■ttbe 



nnl s|ihere, but tlic difficulty Ii 
hnowledging an absolute supremacy — in subsi 
aileclarationtliatGov. llayite is supreme be 
Church uponearib . 

In Hr. Locke's Works, we find on account of the Tesi 
Oatbari6TS, bya masterly band. It runs in tliese words 

■'"''■ ■' ■■ ■ '- any pretence 



g agiii 









. in dinrch or Slate." Tbii 



:RarHcter, can take this Onili, unle 
be clearly HitisAed oflbe creed which it is i 

The ordinftiice having thus established n 
and autboriied Uie L^iahitiire to carry it ii 
Builable oaths, llie next Legislature pnueil a 
ganjie the Hiliiia of this Slate; the lOili 
which, prorides, thatererynSeerJicreafierelectHl, l{ 









le duties of his ol 



.11 take 



iheSiale Cbnslitii 



It, US well Its tothi-Orl 



and the Lcgislaliire have no right, under the Consl 
lion, 10 Legislate on tile suliject. Tli< ~ 
must be derived from ihe Ordluani-e, o 
Thesupponeraorilie Bill are pWi 



dinntice, it is uncnni 



:curilicOrdinnnce,il 
in iiursunuce of 
Iti« iiuUf&cei 



vAaA iiUerDBtivs is iidopiad, fur eitliFr nav >he Datli is, 
,lnd; bul, Ihe olijection Id [haOmh, na being tuuimry 
Id ibe Conaiitulion, iitn palpuble Troia Oie enprrau pro- 
tixjn, ihni a ccrLaia onlb elidl be tnkcD h; nil officsra 
B* BODnMiiutiannl qimliOciitioii — ilie iafsrsncc tlml nu 
adHiliomd oaih can be impntoA for the eaiae purpuae, ii 
H nunlfist, that I shall leave (his pan oC the cose witli- 
oul furlheceouiiiwiK — andpToceed lo ooiuider whetlicr 
ihiB Oath can lie mniniainEd upon the Ordinance. Anil 






r,"?;' 



in the in "' 



__ _ of conunebdnma — 

C1ere'ii<»tie,6.C<>.29I.HBnudrelli>(.Maundrell,10v«. 
267— Turner vt. Bradrnrd, 3. Ear. 364. Tbe rule is, tbiil 
irihe power la nat nferriHl to, the Hubject mUHt be clear- 
ly ideiilifiedi or ii will n»t pass by the pDwcr. Bnt it 
iluei not clearly appear in ihia case, lha( ihe LocialaiurB 
iatended to puriiiie the unlianncc. Tlie word allegiance 
Ihs onl^ thing ih 



Imd 



9 tha Ordi 



l^'act'^alhi^i 



]nnlraverted qiieelinn, anil it iann iherHco oftlic actnrn- 
ligunus wheilier the LegialaJure meant a partial or pm- 

o the oi^^ntion of private powers, are intended for tike 
lalety grille citiicD, for the siko of certainty, and to pre- 
— .... 1. _ .- . ■ - „,fy jadgmenl. How much 
reaaoiu lead to theconcluBion, 
. Iionld be referred to ihe Con- 
right nf the l^giBlauire, and not to 
~NCA>iiiiieuuiii.iu adventiiiouB ponerl Ifitienocesaa- 
TV that men ihould he aecure in (heir ciiaiee, and that 
the mie of property ahuuld be certain, how much' inure 
ImportBut (Itat (hair rights and privileges should noi be 
lesaed and conJMiurad awnyT Respect for the Legi»- 

orde nl tills oa(h in n party aenae ; for, 'though Test 
■aihs have been Ihe fruila orthe worst ofiimeii, yei (n 
i>p»r a ie>i, and loeitublieh ilie principle aFdisfr^R- 
• isenient in tliis nndrrhand and cbudestine laanoer, 
uuld be a new and unexampled Instance of [lolitical 

But here it may lie snid that the Act nniat be rererreif 
(he uuiver cnntalned in the ordinance, Icceuae it can 
kc eflect in no other vray. In answer to Ihia objec- 
III, it issofficienliu refer lo Ihe opinion of his Honor, 
idge Bay — lie suppnrta Ihe Oaih on Ihe anihariiy of 
B Legislnlinv iindet the conslitutlon ; nnd tliere is no 
una to airrihufe to (he memberaof Ihe LegishKiire a 
glicr dwree of le^l arunien. la it not a tlioueand 
DCS beilei' Ihnian Act ahould be declaral uncuneillu- 
innl, than ihut the couru should place upon it a con- 
'uciionand eirc it a meaning which the LogistBlure 
:1 not intend 1 

(Judge Harpo-. On Ibis port of the case t would 
_-o«'OUlfDryo«rOimBiderntion that iJio words ufthe 



whole subject— or all Its protiaioiia may be eluded. 

But perhaps it tOBy beconiended thai if the Legisla- 
ture ham power under the ordinance to impnaean Oaih 
of abeoluu allegiauce, they may execiile die power, by 
euaclingnu Oatli ofqaatilied allegiance, In allrea- 
Boniaga ambieuily onanznage ia a fruitful aourao of er- 
ror— and ilie object of all discusEiuns which aim at truth, 
is to strip olT the veil of equivocal worda, and to arrive 
if things. There are difo'eni 



thorise the Legielature to impose an oath of qinlificd alle- 
giaut», for it denies Iliat Ilie allESiaace of the citizen iajor 
ofrighlcanbe quollEed. tfc acknowledge a ^uallGed al- 
legiance (0 tlie Stale, hut the ordinonce does not call for 
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conaiitered oa iucldeut totlia dutiai 
which must be diicbargRl aflcr the pavly ii clotlied with 
ilieoffice, and for the neglect uf which lie may be pun- 
islied. But ifsuchbatlis be eaaiidered as a qnaliGcft-r 
lion and put on Ihe same footing la (be caDSUIDtlonal 
oalh,Lliey cnonoi be supported. A contrary construc- 
llun would make the coostilulion nngatory — and ati- 
ihorize a bi(ilude in relation 10 it, which the law dom 
not nllow even in ordinary wriiinga. So much Uoea Ihs 
hiw favour ceriiiintv in ihe consimclinu of comnacU 
B Statute of frauds, no additioii 
.0 that which is in wridng. We 
things with small, but lbs 
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■ily todoaparticulHr Act couW never beeuicuted, 
loing aouHihiag else. A license lo sell gunpowder 
lid Ik no licenn for Saltpetre, nur a contract for any 
licular drug be ouinplied with Dyllieilelitery of out 
lie siinptcB of which it is coiupouudeil. The Oath 
-■lislered by the Legislaiur- —--'-■ ■-- ■ 
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In these eircumstancas 


the dotv of Ilie Court is plain. 


The free aail generoDiinriucipleiiof Ihekw, 


wiilcb Ihe 


Court ia sworn to ndmin*^ 


ler, favora liberty. 


Tlienar- 
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s liberty 


mu<lbe clear— much leaa 


can it be endured th 
nt ahoiild be ausUvi 
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l,Bnd irii iloHDal confuna to <V 
<&clare it null and void, 
ShoDldwebe so unrortDoste lioweTCr, as not Id Ik 
■upported by the Court in the prece«ding groundi.wr^ 
contend that eten if Ibis act be pnaeed in puriuantu ul 
the power given bj the Oi-dimince, it n not ao execution 
of liiai power — inaioiuch as the LegialHtare could i,rdy 
caiTj tne propoied change iota eflect by an BlleralJo» lil 
the coulitution. 

It will be kn necessary to dilate upon tbii liend lio' 
cause we have the coDtemporaneoiB expoBition of tbt Le- 
thal tbe convention emild nolaliertbeconMitutioa. Iiif 
•e that they I 



—and all thai 
could not delegate their auil 
tha; havK ii) to the LegiBlati 
ture cannot act bv deputy — 
latui^. Tbet^niioUi. 
in them is a persoual confid 
prevails in eierycase, appi 

t important t 



s.that 



!c lively, »hich was invested wil 

fimnity with Ibe opinions of Judge Noti in tlie ca^- t.t 
PiDckiey Ds. the Ciiy Council.* Ilia repugnant to ilm- 



ould d 






onr the consiitulion to a body like ihe Legislature, n- 
[a mbordinue to ibecoDsiitDtioD; Iflbn had aboii^n- 
adlbe4lhaniGleariheconsiiiulion, and leA itlo Llie 
Lefi^ture to Act withoal reatriciion, ihe objeriiuii 
night not tqiply — but Ibey have left it to Ihe Lqlsluiuifr 

isB^mlGnt princi|jles. Again, Ihe power of the cnn- 
TenlLon itself was limited lo one year-^^nd everv tyro 
knowB, that whatever is done under a power, is reforrcd 

inglbepower. Bui Ihe Hlliiary Bill was passed allcr 
theexpiratioD of ihe year, whicliMOTes to dsnunairti- 
tion that the Act of December, IS33, cooM not derive it! 



Iiicb Ihe word can be toleraled in arepublic, is due to 
elaw. What idea other men may have of a law higli- 
than tiie supreme law, I know pot. Like tlie 
,Uan of the Stoics concerning Fule, it is perfectly in- 



Bul again, treason ngainst t 
in levying war againflt them or 
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in and titetiolati 
i lenne. Ever^ indictmj 
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C repugnance to the Conslitulion can I 
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lolheUniredaiate?. 
in of the Court to ihe decJaiun in the case 
■■■ a, and The Charming Betsey, whii 
"" -m's Commenlaries 



lall do bv briefly referring to Kent's Com 
. page 4S. In fact the Ordinance is at 
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8. Bill we contend 


n the (hird place, that in Ihh pnr- 
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venlion,wal passed in 
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the authority of Oie a 
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visions. Bui this qoeition may 

certainty. If ihiacourt should decide, thai ibe Cc. 

Ordinance becomes immediately a Jead letter. Ym \( 
Ihe Convenlion was not unlimited, it is impossible to de. 
nvthat the duly of defining allegiance, and dmiainE 
Test Oaths, formed no pan of the mbiect commilicd lo 
their cbt^ge. Indeed, the matter of iTie present diipiiie 
is so alien front Ihe puTposa of their proceedings, that it 
if not referr^ to even in the title of the Ordinance in 
vhich it is found- 
Lastly. The Ordinapcs of Harcb, 1838, ia ihie pnr- 
licnlar,atleul, is repngiianl to the Coasti lotion of ihe 
United States. 

The CoBstitntion, and the laws of the United Blatee 
m^in fvmiuM thtnof, are the siqweme Un of He 



implish impoi 
:ile a partial Sovereignty in the Union, with com- 
jotereigniy in the Sintss ; lo subverl a maihemal- 
liom, by taking away a part and letting the whole 
1." But the blindness that could overlook a matbe- 
li truth is nothing in comparison with die hallu- 

ion that goes back, in 1834, to the Articles of Ihe 

Nleracy lor tin Conalitution. 



The IV. article waa evidently designed ai a bar- 
rier dfainst all TeMs. It was by the conatitnlioa of 
ITSn Ihat they were first removed. Even the con- 
9lilntiao of 17TS lefl the dirahilitiea of Jews and 
Catholics in foil force. The Oath of office in Che 
constitntioa is entirely misplaced if it sets Doboaods 
to Legislative power — which Is clearly the end and 
of all coDslilulional itutnuDeotj. But if the 



port the constitution af the State and Ibe United 
Statee, th« Act adds that he mnat be fbrtber sweni 
to bear tme allegiance to the State. The laat pro- 



point of Buthontj is idle and delBsive. lier»- 
inarka ef Mr, Leigh, en a similar occaaioii are e- 
qoally diatingniahed by truth and eloquence. 

"Of the doabt as lo the conititntionaUly of this 
Isw (the Virginia A(t requiring an Oath agaiiM 
duelling from all officers] the more he putdered on 
it, the deeper impreasioD it bad made on his mind. 
Out Constitnlioa, Art, 14, provided that certain ef- 
Gcera shall have fixed and adequate salariea and iia- 
gelher with aW (Ate™ \«i\Ssin,\'K,ns" ~ " ""* 
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the only constitntional qualificatioiu, the strong im* 
plication was that thore ahoold be no othbr.-^ 
. And there would be no donbtiag it, bat for another 
provision of the constitution, *<that Delegates and 
Senators shall be chosen of such men as actually 
reside in, and are freeholders of the county, or du- 
ly qualified according to law. As to which Mr. 
L. renoarked, that these yery words were plahily 
foeaBt to fix a qualification; otherwise the whele 
passage had as well been omitted and the subject 
1^ entirely to Legislative discretion, whence the 
phrase duly qualyied according to law, must re- 
fer to some pre-existent or coev^, not future laws, 
fte. But if the words of the constitution were 
doubtful, its spirit could net be mistaken. If the 
L^iislature might add one qualification they might 
add many; multiply disabilities without end; dis- 
qualify whole districts or classes of men by perso 
nal or local description, make an academical de- 
gree, or tfy^K^ previous service in one of its pvrn 
bodies a necessary qualification, ftnd thus convert 
the govemmeot into an oligarchy. If this tremen- 
dous power existed at all, it was boundless and UU" 
trammelled as the winds, and dissipated at once all 
•our Ibnd notions of a written Constitutron, late the 
;||lory of American polities. The Test Laws par- 
Aicnlariy, were the mst weapons, young oppression I 




would learn to handle; wwpeM the OMMcAMMb 
since thoi^h barbed and poisoiied, aeitlm UmigB. 
nor courage Was requisite to wield theok^/ttiBli . 
we rely on public virtue to keep us horn tiM 
and extension of this srstem or Tests? In no* 
nor clime nor Nation, bad eyeryirtuewfaoUj 
ed the human besom and nttions; man was nid^ 
sallv liable to be transported with pmmjh Ml 
with folly, corrupted with vice, aflSl fti noi» 
power; maddened with fiustkin. and find wMli I|m 
lust of doojination: letnsnot flatMroniiehriik W9 
were not exempt fimn the common lot; and althM^ 
the wise exposition ef the Bill of RigMs by UmmI 
to establish regions fireedom. mudit for a time mk 
cure us from a Mefigioua Test, a PoiUical one. WM 
certainly a pessihle, perhape a prolwble, ana nil 
very remote event Sir, i am p o sse s sed wjlfc n 
strange delusion, if thk yer|r law u qnestiei 4$^ 
not appoint a PoUHcal Te$t» Sneh are thn 
GINNIN6S. The end of aH these thlttisii 
A fi«e Ck>nstitution cannot co-exist wiro tUi ^ 
gerous and paricidial power in the hands ef IImb dfr 
dinary L^islature. I recur therefore to tlie ftmds*. 
mental principle of the Revelntwn, which I take tCf 
l^ie oh$ta prtadpiis, and directly submit Ae Ooi|p 
stitutionakty of this Law, to the jodgmenl of mm 
Court." 
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